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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  NORTHERN  DISTRICT  OF  ILLLMWfi. 
EASTERN  DIVISION 


l  1  0  4  5 


n 


ATARI,  INC., 

a  Delaware  corporation,  and  ! 

> 

midway  MFG.  CO.,  ) 

) 

an  Illinois  corporation,  ) 

.  ) 

Plaintiffs,  ) 

) 

vs .  ) 

NORTH  AMERICAN  PHILIPS  \ 

CONSUMER  ELECTRONICS  CORP. ,  ) 

a  Tennessee  corporation,  and  j 
PARK  TELEVISION  d/b/a  \  \ 

centerAGNAV°X  H°ME  entertainment  ) 

'  ) 
an  Illinois  partnership,  and  j 

ED  AVERETT,  ) 

) 

an  individual,  ) 

) 

Defendants.  | 


K  R 1  9  198? 


Civil  Action  No.  81  C  6434 
The  Honorable 
George  N.  Leighton 


ANSWER  OF  DEFENDANTS 

CONSUMER  ELECTRONICS  CORP ™  ^RICAN  PHTr  rn 
d/b/a  PARK  MAGNAvS  nA  AND  PAR«  TeSSPS 


CENTER 


electroNIcs 


Defendants  north  Mnat 

CORP.  and  PARK  TELEVISION  d/b/  S  C°NSUmER 

a  PARK  MAGNA  Vrw  —N-o 

CENTER  hereinafter  -North  America  and  °*  ^TAI^ 

for  their  answer  to  the  Amended  Complaint  ^8Pe«*^y, 

following,  each  paragraph  of  th  herein,  a  ^9 

e  Amended  r  th^ 

forth  preceding  the  answer  theret  LornPlaint 


set 


1.  Amended  Complaint,  Plaintiff,  ATARI,  nu  . 
("ATARI")  ,  is  a  Do i aware  corporation  with  its  principal 
place  of  business  in  Sunnyvale,  California.  AJARI  in  a 
leading  developer  and  manufacturer  of  home  video  mjd 

personal  computers.  ATARI  owns  the  exclusive  rights  uiidt-r 
copyrights  to  numerous  audiovisual  works,  including  the 
exclusive  rights  in  the  United  States  for  home  video  and 
personal  computer  use  for  the  PAC-MAN  video  game  described 
below. 


answer,  ueienadnis  worm  American  ana  ram  au nut 

that  ATARI  ds  a  Delaware  corporation  with  its  principal 

place  of  business  in  Sunnyvale,  California,  and  that  ATAhl 

is  a  developer  and  manufacturer  of  personal  computers  and 

video  games  including  home  video  games,  but  defendants  North 

American  and  Part  are  without  knowledge  of  the  remaining 

allegations  of  paragraph  !  of  thS  Amended  Complaint  and, 
therefore,  deny  the  same.  ' 

•k 

(  "MIDWAY"  )2IS  tiPlaintiff  MIDWAY  MFC  CO 

piace  of  business  at  Franklin  Park  ■  itS  Principal 

leading  developer  and  manufacturer '  nflllnois  •  MIDWAY  is 
games.  MIDWAY  owns  exclusive  riahts  coln-operated  video 
numerous  audiovisual  works  and  Under  copyrights  to 

States  copyright  and  traHn»  ,  ls  the  owner  nf  lrs  to 
work  described  belSw.  to  the  PAC^an United 

audiovisual 

defendants  North  American  .  a 

admit  that  plaintiff  MIDWAY  i  nd  Park 

u  WAY  iS  an  IU 

its  principal  place  of  business  at  C°rP°ration  with 

and  that  MIDWAY  is  a  developer  ana  Park'  Illinois 

per  and  manUfact 

operated  video  games,  but  defend  °f  c°in- 

are  without  knowledge  of  the  remains,  ri=an  and  Park 

2  of  the  Amended  Complaint  and  "Nations  of 

'  thoro'«e,  d8  para9raph 

y  the  same. 
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3.  Amended  Complaint.  On  informnt  ion  nn* J 
belief,  defendant  North  American  Philips  Consumer  nit-/  ttn/n* 
Corp.  ("North  American")  is  a  Tennessee  corporal  inn,  wnh 
lts  principal  place  of  business  in  Knoxville,  Tt'nnrnfU’f . 
North  American  or  a  North  American  agent  has  an  off  >m*i 
Place  of  business  in  this  District.  North  American  i  t  tu*  l  i 
°r  through  its  subsidiaries,  agents  or  affiliated  or  r*'laio<i 
corporations  manufactures  and  sells  home  video  garner,, 
including  the  K.C.  Munchkin  home  video  game  described  below. 


answer 


ucidllUdllL 


that  North  American  or  a  corporation  related  to  it  hua 

manufactured  and  sold  home  video  games  and  home  video  game 

cartridges  including  the  Odyssey2  home  video  game  console 

and  the  "K.C.  MUNCHKIN"  home  video  game  cartridge  for  use 

with  that  console,  but  otherwise  deny  the  allegations  of 

Paragraph  3  of  the  Amended  Complaint. 

4.  Amended  Complaint  j 

Home  Entertainment  Center  ("Park'M  -i  * endf^lt  Par^  Magnavox 
with  its  principal  office  and  pi aL  ®f&!!  I1linois  corporatior 
95th  Street,  Evergreen  Park  Illinn-i  f^.^usiness  at  3634  West 
retailer  of  audio  visual  equililnt l  °  42‘  p«k  is  a  * 
consoies  and  cartIiag6s  i„ol„di„g  |TO! 

Defendant  »ort„  African  ana  ■ 

““  PARK  TELEVISI°N  d/b/*  ““  — x  home  entertainment 

CENTER  is  an  Illinois  corporation,  aff ir„,tively  aUe  ‘ 

it  is  a  partnership,  admit  that  parv  ,■  690  that 

®  a  retailer  of  ^  , . 

visual  equipment  including  home  vidora  U  10 

e°  game  consoles  and 

video  game  cartridges  such  as  the  Odvs^v2  u  °me 

ybsey  home  video 

console  and  the  "K.C.  MUNCHKIN"  home  video  ga 

that  Park's  principal  office  and  piace  -  ,  artridge, 

business  is  at 

3634  West  95th  Street,  Evergreen  Park  Tn  • 

'  Ulnois  60642,  but 

otherwise  deny  the  allegations  of  Paragraph 

°f  the  Amended 

Complaint # 
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r  Amended  C Olflp  1 3.  i  n  t .  On  inforination  and  bel  icif7  , 
defendant  Ed  is  an  individual  residing  in 

Hixson  Tennessee  Averett  is  a  computer  programmer,  who  along 
with  Sis  wife  developed  a  home  video  game  known  as  K.C.  Munchkin 
and  otter  SoS;  video  games  for  North  American  or  a  corporation 
related  to  it.  Averett  developed  K.C.  Munchkm  with  the  intent 
and  knowledge  that  North  American  directly  or  indirectly  wou  _ 
distribute  it  nationally.  Averett  has  received  and  continues  to 
receive  royalties  or  other  payments  from  North  American  or  a 
corporation  related  to  it  resulting  from  his  development  or  and 
the  nationwide  sales  of  K.C.  Munchkin. 

Answer.  Defendants  North  American  and  Park  admit  that 

Ed  Averett  is  an  individual  residing  in  Tennessee,  that  Averett 

and  his  wife  both  participated  in  the  development  of  a  home  video 

game  known  as  K.  C.  Munchkin  and  other  home  video  games  for  North 

American  or  a  corporation  related  to  it,  and  that  Averett  has 

received  royalties  or  other  payments  from  North  American  or  a 

corporation  related  to  it  resulting  from  sales  of  K.  C.  Munchkin, 

and  defendants  North  American  and  Park  are  without  knowledge  of  ' 

a„y  of  the  remaining  .negations  of  Paragraph  5  of  the  Amended 
Complaint  and,  therefore,  deny  the  same. 

6.  Amended  Complaind-  mu.  „  . 

Complaint  arise  under  thp  e  ciailns  in  thic:  a™ 

17  U.S.C.  §§101  et  seg^thHanh^  LaWS  °f  the  U™/^^ 

U.S.C.  §1051  et  sialTthe  Ct  of  1946  as  aml^nteS' 

Practices  Act,  Ill . Rev. {?+*+-  rm  ls  Uniform  Decent,..  mnded'  15 


.  ~ - -uunnam  Act  o-f  m  J  ^  sta 

Practices  ^tfilS^^^^ifoS  °«ep ~ 

over  the  state  law  claims  under  \Tand  has  Pendant f1Dn  Pursuant 
proper  under  28  U.S.C.  S§139l(d)  and'^n*  §l338  (b)  3^risdic t iGn 
to  the  causes  of  action  alleged  •  1400  (a>  •  Act*  VenUe  is 

occurring ,  m  the  this  District  ln  have  occur^L9lVing  riSe 

d'  ar»d  are 

^SJS£-  °efendants  North  America, 

they  have  committed,  or  are  conunittina  and  ^  de*y  that 

the  causes  of  action  alieged  in  the  ^  tS  rise  ^ 

this  district  or  elsewhere,  and  ^  Co*plaint, 

ing  allegations  of  Paragraph  6  of  th  3dlnit  n°r  deny  the  ^ 
allegations  refer  to  the  appiicab  Amended  Comply  reinain- 

statutory  an  .  '  which 

na  «**>»  la„ 
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buses  of  the  Amended  Complaint ,  jurisdiction  of  this  court, 
and  venue,  as  defendants  are  not  required  to  either  admit  or 

deny  such  allegations. 

7.  Amended  Complaint.  Before  May  22, 198  0, 

Namco  Limited,  a  Japanese  company  created  an  original 
audiovisual  work  titled  PUCK-MAN.  PUCK-MAN  is  a  wholly 
original  work  of  authorship  with  Namco  Limited  and  comprises 
copyrightable  subject  matter  under  the  copyright  laws  of  the 
United  States,  Title  17,  United  States  Code. 


Answer .  Defendants  North  American  and  Park  are 
without  knowledge  of  the  allegations  of  Paragraph  7  of  the 
Amended  Complaint  and,  therefore,  deny  the  same. 

thfluCK-SS  "SaSvisutrSorftfMIDwS^v  HemhSPhere  ^ 
Copyrights",  dated  October  ^  1980 aid  ?  an  "Assignment  of 
Copyright  Office.  A  cop^of  thf  ln  the 

this  Amended  Complaint  as  Exhibit  13  attached  to 

— •  Defendants  North  Amerioan  and  Park  are 

Without  knowledge  of  the  allegations  in  Paragraph  B  of  the 

Amended  Complaint  and,  therefore,  deny  the  same 

they  admit  that  a  document  titled  "As  ■  "  SXCePt  that 

which  purports  to  be  signed  by  N  ^ 

9  d  by  Namco  Limited  and  dat.d 
October  10,  1980,  was  recorded  in  the  c 

9-  Amended  Complaint  ^  Office, 

of  the  PUCK-MAN-SIidI5Hnif|gt-  MIDWAY  changed  th 
the  exclusive  rights  in  and  to  Pac~MAN  and  h  the  name 

and  trademark  rights  in  the  PAC  JLUnited  States^3  Secured 
MIDWAY  has  complied  in  ali  r^  MAN  audiovisual  coPYrights 
the  PAC-MAN  copyrights.  The  fCts  with  all  ^  W°rk- 
issued  to  MIDWAY  a  certi  f -i  r^+-Kegister  of  laws  govern^ 

the  "Pac-Man  Audiovisual  Work6"0*  COp^rightP^f  1?hts  has  9 
November  13,  1980.  A  copy  Qf'  Re9-  No.  pA  ^istration 
No.  PA  83-768  is  attached^  t  ftificate  of  '?68'  ef^cf  r 
Exhlblt  B'  thlS  1VS 

ia^wor-  "ofena a„ta  North  ^ 

that  the  c°Pyri,hts  eriCan  Park  actoit 

issued  c  .  L 

C°rtl'i=ate  of 
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Registration  No.  PA  83-768,  but  defendants  are  without 
knowledge  of  any  other  facts  concerning  the  document  which 
purports  to  be  a  copy  of  the  Certificate  of  Registration 
attached  to  the  Amended  Complaint  as  Exhibit  B,  and  defendants 
North  American  and  Park  are  without  knowledge  of  any  of  the 
remaining  allegations  of  Paragraph  9  of  the  Amended  Complaint 


and,  therefore,  deny  the  same. 

10 •  Amended  Complaint.  By  agreement  effective  as 
Of  April  27,  1981,  MIDWAY  granted  Namco-America ,  Inc.  an 

fnr ^cense  under  the  RAC -MAN  copyright  and  trademark 
tor  home  video  and  personal  computer  use.  By  agreement  also 

millllutl  iSrf  Ior°S^vh“dqtradema?  f°r  “eapAC-mN 

including  exclusive  rights  under  Cert if ^  Pers°nal  computers 
No.  83-768.  -An  agreement  tonsferS,  ,  l°f  Registration 
rights  under  copyright  and  trademark  the  exclusive 

work  was  filed  with  the  Copyright  5®  PAC“MAN  audiovisual 

November  12,  1981.  a  codv  nf  ih  0ffl?e  for  recordation  on 
transfer  rights  to  Atari in the ®  agreement  recording  the 
to  this  Amended  Complaint  as  Exhibi^c?^  °ffice  is  attached 

Defendants  North  American  a  a 

that  a  copy  of  a  document  purportlng  tQ  ^  “  “*** 

of  certain  rights  of  Namco-America  t  6  transfer 

Ucl  r  Inc.  to  rhi  n  • 

dated  April  27,  1981,  is  attached  ATARI 

as  Exhibit  c,  bat  defendants  North  "  C™Plaint 

without  knowledge  of  the  remainin  6riCan  and  park  are 
Of  the  Amended  Complaint  and,  thelfo 10 

ri,ht  underhll^sgffjfgeiMnt.  ATARI  ^  ^  * 

States'L^its  ?erritorLser®°^^  comp^  audiovJ;u^clUsiVe 

wanted  to  ATARI 

to  *-• 
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IVU'-MAN  for  use  on  or  in  connection  with  home  video  gomcia 
rtiut  personal  computers  in  the  United  States.  ATARI  has 
announced  the  introduction  and  will  introduce  the  A  l  AIM 
^  AC -MAN  home  video  game  throughout  the  United  States  m 
M'Uoh  l  M 8  2 . 

Answer.  Defendants  Ijforth  American  and  Park  admj  t 
fhat  ATARI  has  stated  in  advertisements  that  ATARI  will 
introduce  during  1982  a  "PAC-MAN"  home  video  game  cartridge 
USQ  with  its  Video  Computer  System  home  video  game 
v '  n..olo,  deny  that  Exhibit  B  attached  to  the  Complaint 
granted  to  ATARI  exclusive  license  rights  to  the  trademark 
toi  use  on  or  in  connection  with  home  video  games 
and  personal  computers  in  the  United  States,  and  defendants 
North  American  and  Park  are  without  knowledge  of  the  remaining 
allegations  of  Paragraph  n  .of  the  tended  Complaint  ^ 
therefore,  deny  the  same. 

Averett  haJe'  North  American  and 

visual  work  by  reproducing,  selling  l?  the  PAC-MAN  audio 

work  under  the  name  £??  SSff  *h.  PAC-^n^Luai  ' 

iB-er.  Defendants  North  American  a 
the  allegations  of  Paragraph  12  of  tn  a"  P“rk  aeny 

tJle  Amended  r^m  i 

13.  Amended  Complaint-  S  ComPlaint . 

and  to  pubHclyaperform  Cc  “'i,  la  tr '"ute'K't''  and  Averett 

s*£r sales  to  c°ns<“«;  s  *;»t“  rtii 

"  o£  Plaintiffs?"4 

— '  D6£“d“«  -ru. 

the  allegations  of  Paragraph  13  of  ph  Pa«<  deny 

ot  Amended  c 

Sd  C°*Plaint> 
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1/1  Amended  Complaint.  ATARI  and  MIDWAY  have 
expended  conhdeTaWWort  and  sums  of  money  in  dove  lop  iny, 
manufacturing,  advertising  and  marketing  PAC  MA  in  . 

United  States.  To  date,  MIDWAY  has  sold  m  excess  of  9  5,000 
coin  operated  PAC-MAN  video  games  at  a  wholesale  price  in 
excess  of  $175  million  dollars,  ATARI  has  booked  orders  for 
over  one  million  PAC-MAN  home  video  games. 


Answer.  Defendants  North  American  and  Park  are 


without  knowledge  of  the  allegations  of  Paragraph  14  of  the 
Amended  Complaint  and,  therefore,  deny  the  same. 


15-  Amended  Complaint.  As  a  result  of  MIDWAY'S 
advertising,  promotion  and  sales,  the  public  has  come  to 
identify  the  mark  PAC-MAN  and  the  non-functional  design 

thetnne.f°f  ^AC~MAN  with  MIDWAY.  Both  the  mark  PAC-MAN  and 

work  haveUacauirJd  *eatures  of  the  PAC-MAN  audiovisual 

midway?  acquired  a  secondary  meaning  associating  them  with 


Answer.  Defendants  North  American  and  Park  are 
without  knowledge  of  the  allegations  of  Paragraph  15  of  the 
Amended  Complaint  and,  therefore,  deny' the  same. 


— Defendants  North  American  a  a 
the  allegation  of  Paragraph  16  Qf  fK  ""  deny 

h  17.  Amended  Compl  ■  Con***int. 

have 

associated  with  niJ'  sPonsored  bv  °n  that  K  r  iv>°f  PaC- 
—  has 

^  oe£eMant3  So  thv-«eina 

allegations  of  Paraa  American  and 

ragraph  17  of  t  nd  P^k  deny 

Amended 

d  Co^Plaint. 
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18.  Amended  Complaint.  North  American  directly 
or  indirectly  is  advertising,  distributing  and  aoiling  its. 
infringing  K.C.  Munchkin  home  video  game  on  a  nationwide 
basis.  A  full  page  color  advertisement  for  the  K.C.  Munchkin 
home  video  game  appeared  in  the  November  16,  1981  issue  of 
Newsweek  magazine.  A  copy  of  the  advertisement  is  attached 
to  this  Amended  Complaint  as  Exhibit  D.  North  American  has 
also  directly  or  indirectly  advertised  the  K.C.  Munchkin 
home  video  game  in  Time ,  People "and  various  inflight  airline 
magazines.  North  American  is  directly  or  indirectly  also 
engaged  and  is  currently  engaging  in  a  nationwide  television 
advertising  campaign  for  K.C.  Munchkin. 


Answer .  Defendants  North 


- - **  '-*■***-*  A.  J-w  UUUU.  L- 

that  North  Ar.er.ioan  or  a  corporation  related  to  it  has 
advertised,  distributed,  and  sold  a  "K.C.  MUNCHKIN"  home  ■ 
video  9ame  cartridge  on  a  nationwide  basis,  that  a  oolor 
advertisement  relenting  to  the  "K.C.  MUNCHKIN"  home  video 
uame  cartridge  appeared  in  the  November  16,  1981  issue  Qf 

magazine,  that  a  oopy  of  a  portion  of  that  ad 

"  attaCh6d  t0,  the  ~  ^plaint  as  "Exhibit  D 
arrangements  for  additional  national  advertis ■ 

t0  ^  "K-C-  Video  game 

bUt  °therWise  den^  the  allegations  of  p  ^  ^  ^ 

the  Amended  Complaint.  ara9raph  is  of 

and/or  other;isrli5ft|2!Si»int .  Averett  1  ■ 

North  American  and  Av  c*  Munchkin  rican  would  Wj-th 
Providing  disJrStorsTi  h»ve  Prolidl°r  «tau  ?dVertise, 
and  opportunity  to  Pnu  d  retail  dfl?ed  and  are  f  le  * 

Practices  and,  on  i®?9age  in  decent  lers  with  rn  Urrentlv 
American,  directlv  formation  and^1^®  a°d  Unfathe  instrul 
and  conurnm.a  ,y  °^J;ndirectlyf  A^eretf  trade  entality 

d  nnf.decePtivp  =  „Y®  Caused .  and  Nor+-u 


o  JCSSfg  or  S-C„ta„d  bel  u„f  i  --^nstrume 

^  deceptive  and  decePtive  =  *Ye  CaUsed  ^  and  Nor rw 

■“raunas  same, 

tandl»9  as 


These 
off 
caus 
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to  the  source,  sponsorship,  approval,  or  certification  of 
K  0  Munchkin  home  video  game;  causing  likelihood  of  confusion 
or  of  misunderstanding  as  to  affiliation,  connection  or 
association  with  or  certification  by  plaintiffs?  and  otherwise 
engag  ing  in  conduct  which  creates  a  likelihood  of  confusion 
or  of  misunderstanding.  In  addition,  the  distribution  for 
retail  sale  of  the  K.C.  Munchkin  home  video  game  has  provided 
and  is  currently  providing  distributors  and  retail  dealers 
with  the  instrumentality  and  opportunity  to  infringe  the 
PAC-MAN  copyright. 

Answer .  Defendants  North  American  and  Park  deny 
the  allegations  of  Paragraph  19  of  the  Amended  Complaint. 

tors  or  Hi!;r'rr-ded  Complaint.  North  American's  distribu- 
r  i  distributors  of  a  corporation  related  to  North 

SiSf  'J “Va  and  are  trendy  holding  out  the  K  2 
by  the  advertisement^ rom  ?he  Si Ufied,, 

Chicago  Sun- Times.  a  COpy  Qf  which  is  1SSUe  °f  the 

Amended  Complaint  as  Exhibit  E.  North  °  th±S 

related  to  it  and  its  distributors  havP  ^rican  °r  3  corP°ration 

k.c.  Munchkin  off  as  the  PAC-man  hd  otherwise  passed 

othetvise  unfairly  romped  „Sh  ^ve 

and  deceived  consumers.  *  '  anc^  have  confused 

!S!g&-  »orth  American  and  pa 

the  allegations  of  Paragraph  20  of  the  A  •  ^ 

he  tended  Complainti 

or  indirect  North  American's  d' 

simulation  of  t ho  jL  *  z  PAC-MAN  an  s  direct 

MAN  audio^L^rSf1”*1  dosi“Nf2^trght,  its 
and  deceptive  trade*  A-r  Unfair  competit-i  S  the  par* 

Defendants  North  a  .  °Urt' 

the  allegations  of  Paragraph  21  Qf  P^k  deny 

Avor^?!6" Complaint- 

-  —  --MX 

-  — ::::r= — — » .  nt  •* 

agraPh  22  of  a^d  park 

compla .  eny 

Piamt. 
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23.  Amended  Complaint.  Defendant  Park  has 
infringed  the  copyright  in  the  PAC-MAN  audiovisual  work  by 
selling  and  otherwise  distributing  the  K.C.  Munchkin  home 
video  game  and  by  performing  and  displaying  the  K.C.  Munchkin 
home  video  game. 

Answer.  Defendants  North  American  and  Park  admit 
that  the  defendant  Park  has  performed  and  displayed  the 
K.C.  MUNCHKIN"  home  video  game  cartridge  in  conjunction 
with  the  Odyssey  home  video  game  console  and  has  sold  the 
K.C.  MUNCHKIN"  home  video  game  cartridge,  but  defendants 
North  American  and  Park  deny  that  any  of  said  acts  have 
infringed  the  copyright  and  otherwise  deny  the  allegations 
Of  Paragraph  23  of  the  Amended  Complaint. 

defendants2'!  tKffSTnilS1^-  *TARI  has  notified 
rights  in  the  PAC-^^ff  °f  exclave 

herern  alieged  and  of  the  tiling™  Si“!„?“er  violations 


action . 


hBSSr.  Defendants  North  Am  ■ 
that  any  notice  of  infringe, ,  or  “ 

alleged  in  the  Amended  Complaint  ^  °th<3r  Violatl°ns 

by  A1ARI  prior  to  the  ,illng  of  91Ven  td  «8ICW 

deny  ■*  Paragraph  u  0th“«« 

6  taeMed  c°n>Plaint. 

are 

y  refeH^5i7~~  Paragraphs  i 
Paragraphs  i  th 

lnCOrP°rated  —  *y  referencethr°Ugh  -  of  the  ^ 


uUh  24 


are 
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26.  Amended  Complaint.  The  aforesaid  acts  of 
North  American, “Park,  and  Averett  constitute  copyright 
infringement  in  violation  of  17  U.S.C.  §§106  and  501. 

Answer .  Defendants  North  American  and  Park  deny 

the  allegations  of  Paragraph  26  >of  the  Amended  Complaint. 


COUNT  TWO 


27.  Amended  Complaint.  Paragraphs  1  thrnnah  ?d 
are  incorporated  by  reference. 

Answer.  Paragraphs  1  through  24  of  the  Answer,  are 
incorporated  by  reference. 


North  American, "Park,  and  Averett  c^he.  aforesaid  acts  of 
that  K.c.  Munchkin  is  sponsored  by  autho^8  5alSS  rePresen tation; 
with  plaintiffs  in  violation  of  Section  by '  or  affiliated 

Act,  15  U.S.C.  §1125  (a)  .  Section  43(a)  of  the  Lanham 

Defendants  North  American  and  Park  d 
the  allegations  of  Paragraph  28  of  the  A 

of  the  Amended  Complaint. 


^agr aphs  l  through  ^ 

1  through  24  of 

incorporated  by  reference.  °f  the  Answer  are 

North  American  ^fy¥^--^25!£iaint  Tu 
Practices  in  viol  J^'^ad^7erett  ^he  aforeSaid 

,r“*  pt*r* 

30  the  “«  *.«,  a 

6  tended  rw 

Co^Plaint_ 


Br- 
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COUNT  FOUR 


31.  Amended  Complaint.  Paragraphs  1  through  24 
are  incorporated  by  reference. 

Answer.  Paragraphs  1  through  24  of  the  Answer  are 
incorporated  by  reference.  v 


and  Averett2const?tn^reSaid  aCtS  °f  North  American,  Park, 
plaintiffs  in  i  tate  imPr°per  and  unfair  competition  with 
plaintiffs  in  violation  of  plaintiffs’  rights  at  common  law, 

Answer.  Defendants  North  American  and  Park  deny 
the  allegations  of  Paragraph  32  of  the  Complaint. 


URST  affirmative  defen.sk 

Park  h  33‘  NeithSr  °f  ^  d6fendantS  N-th  American  and 
have  infringed  the  coPyright  whlch  purports  ^  ^ 

registered  by  Certificate  of  Registrar  in 

5  tration  Nq.  pa  83-768. 

^^afe^rmative^efe^  " 

34  •  Neither  of  the  ^ 

ne  defendants  North  a 

Park  have  committed  any  acts  in  merican  and 

2  QLts  m  connpnhin 

advertising  or  sale  of  the  "K  C  M  ^  the  ^nufact, 

°“tria9e  “hiCh  violations  "  h°-  «-«  9ame 

the  Lanham  Act,  15  o.s.c.  Sll25,„.  i3<*>  Of 

Sii2D_APFXRMATIVE 

35  m  *  - 2I!£ense 

Neither  of  th  ^ 

haVe  ***■> 

“""-‘ion  „lth  °a” 
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advertising  or  sale  of  the  "K.C.  MUNCHKIN"  home  video  game 
cartridge  which  are  proscribed  by  the  Illinois  Uniform 
Deceptive  Trade  Practices  Act,  Ill . Rev. Stat .  ch.  121-1/2, 
§§311-317. 


FOURTH  AFFIRMATIVE  DEFENSE 
36.  .Defendants  North  American  and  Park  have  not 


committed  any  acts  in  connection  with  the  manufacture, 

advertising  or  sale  of  the  "K.C.  MUNCHKIN"  home  video  game 

cartridge  which  constitute  improper  and  unfair  competition 

with  plaintiffs  in  violation  of  any  of  plaintiffs-  rights  at 
common  law.  ^ 


1-  By  way  of  counterclaim  under  Title  17  „  . 

states  code  „loi  et^.  Title  28  „  . 

'  nited  States  Code 

§§1338  (a)  and  1338  (b)  the  t  m  v, 

the  Lanham  Act  of  i946 

t.s.c.  §1051  et  ,seq  m  D  amended,  15 

- art  ill.  Rev.  stat.  ch  121-wn 

28,  United  States  Code  §§2201  et  ' '  ^  Title 

—lean  and  Part  allege  that 

over  the  subject  matter  of  and  the  Bt[.  j“is««ion 

7  there  1S  “  actual  controversy 16S  ^  ^  =~claim 

::r compiaint  in  ^  1  r appeats  ' 

•  '  bCtWeen  the  Plaintiffs  and  the  ^ 
ancan  and  Park  with  respect  to  (  ^fend^ts  North 

S  VaUd-y  and 
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enforceability  of  plaintiffs'  alleged  copyright  (b)  the 

alleged  infringement  by  defendants  North  American  and  Park 

of  said  copyright,  (c)  the  alleged  acts  of  false  representation 

by  defendants  North  American  and  Park,  (d)  the  alleged  acts 

of  deceptive  trade  practices  by  defendants  North  American 

and  Park,  and  (e)  the  alleged  acts  of  common  law  unfair 

competition  by  defendants  North  American  and  Park, 

2.  The  alleged  copyright  is  invalid  and  unenforce- 

able  as  asserted  against  the  defendants  North  American  and 
Park. 


the  defendants  North  American  and 
Park  has  infringed  plaintiffs'  alleged  copyright. 

\  Neither  °£  thS  defendants  North  American  and 
Park  has  coated  any  act  constituting  a  false  representation 

Park  has  ^  S61th<Sr  American  and 

Park  has  committed  any  act  constituting  a  deoeptive  trad 
practice.  y  lve  trade 

6-  Neither  of  the  defendants  «orth  , 

Park  has  committed  any  act  of  common  Xaw  unf  •  eri°an  ““ 

7‘  »«th  American  a 

*  Plaintiffs,  assertion  of  th  ■  We  «-» 

"  thi“  aCtl°n-  by  assertion  thaH 

-errean  and  Park  have  e«IttM  a  e£«da„ts 

by  their  assertion  that  defendants  /  °f  falSS  repr^enti 

™oa  aats  —  -  *-««»  and  Par;- 

6  deceptiVe 


tr^de 


practices,  and  by  thoir  amicrt  ion  t  hat  dof cjndants  North 
American  and  Park  have  commi  tted  acts  of  common  law  unfair 
competition,  and  such  assertions  have  been  willful  and 
wrongful  and  without  any  just  'cause  either  in  fact  or  in 
law. 


WHEREFORE,  defendants  North  American  and  Park 


demand  judgment: 

1.  That  plaintiffs'  copyright  Registration  No. 

PA  83-768  is  invalid,  unenforceable  and  not  infringed  by  any 
act  of  the  defendants  North  American  and  Park; 


2.  That  neither  of  the  defendants  North  American 


and  Park  has  cotitted  any  act  constituting  a  false  representation 

^i^l^-tion  of  Section  43  o-f  4-v.^  t 

ot  the  •Tjanham  Act,  15  U.S.C 

81125(a); 


U11C  u«enaantS  North  American 
and  Part  has  co„itted  a„y  act  constituting  a  deceptive 
trade  practice  in  violation  of  the  XUinois  „niform  DeoeDt . 
Trade  Practice.  Act,  1 11  .Rev. Stat .  Ch.  m_1/2  ?  ^ 

*■  That  neither  of  the  def  d  ~317; 

defendants  Non-h  * 

and  Part  has  committed  any  act  Qf  ^ 

5-  That  are  not  entitl  , 

relief  prayed  for  in  the  a™  c  led  to  anY 

6  Amended  Compiaint; 

6‘  ^  PlaintiffS'  Amended  r 5 6  7 

'  d6£“aa"ts  -“•*»  -  di.nissed  °”'plai«  against 

-nt.  including  reasoned  .t  **  ««•  a„d  di^ 

Plaintiffs  to  the  def*  ^  V  feGS  to  be  ^  • 

'nd*nt*  ««th  American  ^  h»  th. 

Part, 


7.  lhat  the  amount  of  damages  sustained  by 
defendants  North  American  and  Park  due  to  plaintiffs' 

willful  and  wrongful  assertion  of  their  alleged  copyright 
and  claims  of  false  representations ,  deceptive  trade  practice 
and  common  law  unfair  competition  be  trebled,  and  that 

plaintf f s  be  ordered  to  pay  to  defendants  North  American  and 
Park  the  amount  of  such  trebled  damages; 


8.  That  plaintiffs  and  each  of  their  officers, 

agents,  servants,  employees,  and  attorneys  and  all  those  in 

active  concert  or  participation  with  them  be  enjoined  and 

restrained  from  continuing,  maintaining  or  renewing  the 
allegations  of  copyright .  inf rin„ ,  false  representations  ^ 

eceptrve  trade  practices  and  common  law  unfair  competition 

"  "  ^  “  C— -  —  banner,  direct  J 
indirect;  and  °r 


defendants  North  American  and  Parv  K 
awatleg  snch  other  ana  £urther  rel±ef  ^ 

to  be  just.  '  he  Court  considers 


I  ~ 


Of  counsel; 


Firm  Identify 


cation  No. 


James  T.  Williams 

ss?  stfar 

11  West  W«hinqtonASterS°n  &  °lson 
Chicaqo,  Ill i no • ° n  Street  s°n 

(312)^346:1200  S  60602 


- _  /  r  +■ 

77  West  Waqv^^oiT' — ; 
Chicago  n^lngt°n  Stro 
(312)  1:Lnois  c-^e< 

346-l2oo  6060 
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CERTIFICATE  OF  SERVICE1 


It  is  hereby  certified  that  a  copy  of  the  foregoing 
ANSWER  OP  DEPENDANTS  NORTH 'AMERICAN  PHILIPS  CONSUMER  ELECTRONIC 
CORP.  AND  PARK  TELEVISION  d/b/a  PARK  MAGNAVOX  HOME  ENTERTA INMEM 
CENTER  to  THE  AMENDED  COMPLAINT,  AND  COUNTERCLAIM,  was 
served  upon  the  attorneys  for  the  plaintiffs  by  .ailing 

addresses:  ^ 


Daniel  W.  Vittum, 
Robert  G.  Krupka 
David  E.  Springer 
^ar^in  L.  Lagod 

KIRKLAND  &  ELLIS 
200  East  Randolph 

Chicago,  Illinois 


Jr. 


N 


Drive 

60601 


and 


all  this 


Eric  C.  Cohen 
A.  Sidney  Katz 
Donald  L.  Welsh 


tabin, 

WELSH 


FITCH,  EVEN; 

FLANNERY  & 

Suite  900 

chioS^ffiT*  stre« 

'  Illinois  60603 


17th  day  of  March, 


1982  . 


